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DearJLiPM~ILLJ~-

This is in referenceto yourapplication for correctionof yournaval recordpursuantto the
provisionsof title 10 of theUnited StatesCode, section 1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 16 September1999. Your allegationsof errorand
injusticewerereviewedin accordancewith administrativeregulationsand procedures
applicableto theproceedingsof this Board. Documentarymaterialconsideredby the Board
consistedof yourapplication, togetherwith all material submittedin support thereof,your
naval recordand applicablestatutes,regulationsand policies. In addition, the Board
consideredthe advisoryopinionsfurnished by the President,PhysicalEvaluationBoard
(PEB) dated7 October1996 and 17 January1997, copiesattached,and theinformation
submittedin rebuttalthereto.

After careful andconscientiousconsiderationof the entirerecord, andnotwithstandingthe
recommendationcontainedin the 1997 advisoryopinion from PEB, the Board found that the
evidencesubmittedwas insufficient to establishtheexistenceof probablematerialerroror
injustice.

TheBoard concludedthat you were not unfit for duty becauseof theresidualsof your
inguinal herniasurgery,and that thoseresidualsdid not meet the ratingcriteria for the 10%
rating awardedby the Departmentof VeteransAffairs for thatcondition following your
discharge. In this regard, it notedthat at thetime you were evaluatedby thePEB, you had
minimal, subjectiveinguinalpain which did not significantly affect yourability to perform
yourduties. In theopinion of one surgeon,it wasquestionablethat the inguinalpain you
reportedwas relatedto yourherniarepairsurgeryor the underlyingcondition. The VA
Schedulefor Rating Disabilities (VASRD) criteria for a 10% rating undercode7338 area
recurrentpostoperativehernia,which is readily reducibleand well supportedby a belt or
truss. If small, reducibleand without true herniaprotrusion,the conditionis ratedat 0%.
Although you had recurrentherniain 1992, it was surgically repairedprior to your



discharge,and thereforeratableunder thosecriteria.

TheBoard notedthat patellofemoralsyndrome(PFS) is not listed in the VASRD, and must
be ratedby analogyto a listed condition. It hasbeenthe Board’sobservationthat the PEB
generallyratesPFSby analogyto degenerativearthritis underVASRD code5003. In those
caseswherethe syndromeresultsin ankylosisof the kneejoint, recurrentsubluxationor
lateral instability of thejoint, limitation of flexion, or limitation of extension,it maybe rated
undercodes5256, 5257, 5260 or 5261, respectively.TheBoard noted that the medicalboard
addendumdated2 March 1994 indicatesthat you had a normalgait, and therewas no
swelling, redness,or discoloration. You had full rangeof motion in the kneejoints, and full
strength. Fourcommontestsof kneepathologywere negative,..andthe kneewasstableto
inward andoutward lateral stresses. Therewas tendernessabovethekneecaps.Tendon
reflexesand multiple radiographswere normal. In the Board’sopinion, as yoursymptoms
werealmostentirelysubjectivein nature,andastherewas no evidenceof ankylosis,
recurrentsubluxationor lateralinstability, or significantlimitation of flexion or extension,
your condition wasnot ratableunderany of theknee-specificcodes. It concludedthat the
bilateral PFS should havebeenassigneda single ratingof 10% undercode5003.

TheBoard rejectedyourcontentionto the effect that thedifferencebetweenthe VA and PEB
ratingsresultedfrom “...the PEB’s unjustattemptto denybenefits,and their inability to
admit they arewrong.” As notedabove,yourcondition did not meet the criteria for the
rating assignedby the VA for the subjectiveresidualsof your repairedinguinalherniaor the
PFS. It should benotedthat the Navy employsa centralizedrating system,which resultsin
theuniform applicationof ratingcriteria, whereasthe VA systemis decentralized,and that
theapplicationof theVASRD varies widely throughoutthe VA system. Thefact that local
VA rating officials determinedthat you wereentitled to a combinedratingof 40% is not
probativeof error or injustice in yourcase,becausethe ratingsassignedto yourconditions
by the VA areclearly erroneous. As indicatedin the 17 January1997advisoryopinion,
althoughthePEB did not agreewith yourcontentionthat you are entitled to disability
retirement,it did “admit” that the rating it had previouslyassignedwas incorrect,andit
recommendedthat therating beamended.

The Board questionedyourcontentionto the effect that you were not “medically ableto
remainon activeduty”, andthat your dischargewasparticularlyunjust becauseof your
lengthy Marine Corps service. It concludedthat althoughyou were questionablyunfit for
duty becauseof yourkneepain and resultantinability to participatein physicaltraining, it
appearsthat you could haveremainedon activeduty andperformedyourdutiesasa
technicianin a very creditablemannerhad you beenexcusedfrom physicaltraining
requirements.In addition, you could haveproceededwith a formal hearing,or requested
continuationon activeduty in a limited duty status,but did not do so.

In view of theforegoing,your applicationhasbeendenied. The namesand votesof the
membersof the panelwill be furnishedupon request.

It is regrettedthat the circumstancesof yourcaseare suchthat favorableaction cannotbe
taken. You areentitledto havetheBoard reconsiderits decisionupon submissionof new



andmaterialevidenceor othermatternot previouslyconsideredby the Board. In this
regard,it is importantto keepin mind that a presumptionof regularityattachesto all official
records. Consequently,when applying for a correctionof an official naval record, the
burdenis on the applicantto demonstratethe existenceof probablematerialerror or
injustice.

Sincerely,

W. DEAN P4~EIFFER
ExecutiveDirector

Enclosure



DEPARTMENT OF THE NAVY
DISABILITY EVALUATION SYSTEM

BALLSTON TOWER #2

801 NORTI-4 RANDOLPH STREET

ARLINGTON, VIRGINIA 222031989

5420
Ser:95—246

17 Jan 97

From: President, Physical Evaluation Board
To: Chairman, Board for Correction of Naval Records

Sub j: ~ OF FORMER*L J~1PiHhI**ljb~~’ø~r

Ref: (a) SECNAVINST 1850.4C

End: (1) BCNR ltr JRE:jdh DN:2177-96 of 8 Jan 97

1. The records in the case of the petitioner, enclosure (1),
have been reviewed in accordance with reference (a) and are
returned. B his response to advisory opinion of 26 November
1996,~ requesting to have his left knee condition
and inquinal hernia condition separately rated.

2. Comments:

a. Former ~iil2JIJ-1 entered into the Disability Evaluation
System (DES) based on a medical board report dated 29 October
1993. His diagnoses were: (1) RIGHT PATELLOFEMORALPAIN
SYNDROMEAND (2) RECURRENTRIGHT INGUINAL HERNIA.

b. He was referred to the Physical Evaluation Board (PEB)
for a determination of his fitness for continued active service.

c. He was found FIT FOR DUTY by the Record Review Panel
(RRP) of the PEB on 16 February 1994 for RIGHT PATELLOFEMORAL
PAIN SYNDROMEAND (2) RECURRENTRIGHT INGUINAL HERNIA.

d. He disagreed with the findings and requested
reconsideration of his case by the RRP. On 14 April 1994, the
RRP reconsidered his case and granted him a disability rating of
10%.

e. He demanded a formal hearing on 4 March 1994, and after
consulting with counsel he accepted the findings dated 14 April
1994. He requested that his formal hearing scheduled for 27 July
1994 be cancelled. -

f. The PEB finalized his case by issuing a Notification of
Decision to the Commandant of the Marine Corps on 4 September
1994 directing his separation.

g. He was subsequently discharged from the Marine Corps on
17 October 1994.

p.



Subj: COMMENTSIN THE CASE OF FORMER-_~

h. Former.~J$J[$1~ JI~sserts in his petition that the left
knee and inginal ‘hernia conditions should have been rated
separatedly and that they were not related to each other. He
further asserts that his knee condition should have been rated
under VA code 5257 because it requires reconstructive surgery and
the rating under VA code 5299-5003 requires only arthritic
changes.

i. Former ~U~1IZ~I!~UI1submitted a claim to the VA on
18 October 1994. He was rated under VA codes 6018, chronic
blepharoconjunctivitis at 10%; VA code 7338/S, Status post right
inguinal hernia at 10%; VA code 5257, patellofemoral syndrome
left knee at 10%; VA code 5257/S, patellofemoral syndrome right
knee at 10%; VA code 7800, Status post injury right eyebrow at
0%; VA code 5225 injury first finger left hand at 0%; VA code
5284, fracture large toe right foot at 0%; VA code 7599-7523,
oligospermia, status post right vas deferens injury at 0%; for a
combined total rating of 40%.

j. In light of the newly provided response in the former
member’s case and consultation with a medical representative of
the RRP, it is recommended that the petition be granted as
follows: Rate under VA code 7338, Right inguinal hernia at 10%;
VA code 5009-5003, Right patellofemoral syndrome at 10%; VA code
5009-5003, Left patellofemoral syndrome at 0% with a bilateral
factor of 1.0 for a total combined disability rating of 20%.

4. It must be noted that the VA and the PEE are two separate
governmental agencies acting under different statutory authority.
The VA’s jurisdiction is over individuals who are veterans, while
the PEB’s jurisdiction is over individuals who are still members
of the armed services. The VA’s concern is whether the veteran’s
medical condition is service-connected; the PEB’s concern is
whether the service member’s condition interferes with the
ability to continue active service. The fact that a service
member’s medical condition was or was not determined a physical
disability requiring separation or retirement from the armed
services has nothing to do with VA’s jurisdiction over a case.
In fact, the VA can delete, add or change diagnoses made by
services as the veteran’s condition changes after separation from
the service if it determines that the condition for which it is
currently evaluating the veteran is service connected. The VA
can also increase and decrease the disability percentage rating
as the condition worsens or improves. The PEE, on the other
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Subj: COMMENTSIN THE CASE OF FORMER

hand, acting under Title 10 U.S. Code Chapter 61, only determines
the member’s condition AT THE TIME OF THE MEMBER’S
SEPARATION/RETIREMENTfrom the service, and, except for those
placed on the TDRL and then only at the time of removal from the
TDRL, cannot change the disability percentage ratings assigned at
the time the case was finalized by issuance of a Notification of
Decision.

4. I defer, to the Board for Correction of Naval Records and the
Secretary of the Navy, resolution of the issue of whether the
matter alleged by the member resulted in an injustice for
purposes of 10 U.S.C. section 1552(a).

C.
Ca: US~C
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DEPARTMENT OF THE NAVY
DISABILITY EVALUATION SYSTEM

BALLSTON TOWER #2

801 NORTH RANDOLPH STREET

ARLINGTON. VIRGINIA 222031989

5420
Ser: 95—186

7 Oct 96

From: President, Physical Evaluation Board
To: Chairman, Board for Correction of Naval Records

Subj:. COMMENTSIN THE CASE OF FORMER.~J~IJljI$~ffl~iLj.,

Ref: (a) SECNAVINST 1850.4C

i~ncl: (1) BCNR ltr JRE:jdh DN:2177-96 of 1 Aug 96

1. The records in the case of the petitioner, enclosure (1),
have been rev~ewed in accordance with reference (a) and are
returned. By his petition of 28 February 1996, 1LV]JIJJ[MJ$jp~
requesting to be medically retired.

2. Comments:

a. Former 4$flLT$I JU~ entered into the Disability Evaluation
System (DES) based on a medical board report dated 29 October
1993. His diagnoses were: (1) RIGHT PATELLOFEMORALPAIN
SYNDROMEAND (2) RECURRENTRIGHT INGUINAL HERNIA.

b. He was referred to the Physical Evaluation Board (PEE)
for a determination of his fitness for continued active service.

c. He was found FIT FOR DUTY by the Record Review Panel
(RRP) of the PEE on 16 February 1994 for RIGHT PATELLOFEMORAL
PAIN SYNDROMEAND (2) RECURRENTRIGHT INGUINAL HERNIA.

d. He disagreed with the findings and requested
reconsideration of his case by the RRP. On 14 April 1994, the
RRP reconsidered his case and granted him a disability rating of
10%.

e. He demanded a formal hearing on 4 March 1994, and after
consulting with counsel he accepted the findings dated 14 April
1994. He requested that his formal hearing scheduled for 27 July
1994 be cancelled. -

f. The PEB finalized his case by issuing a Notification of
Decision to the Commandant of the Marine Corps on 4 September
1994 directing his separation.

g. He was subsequently discharged from the Marine Corps on
17 October 1994.



Subj: COMMENTSIN THE CASE OF FORMERi1&.~~
-LmniTruiNr1ssLt~

h. Former I~TTT~U~.~.asserts in his petition that he
should be rated at 40% and medically retired. He states that the
PEB used the wrong ‘diagnostic codes and did not consider the
whole person in rating his case. After consultation with RRP
medical representative, it was determined that there was no
ligament reconstruction to the knee, which means he only
warranted 10% for the patellofemoral syndrome. Furthermore, the
former member is entitled to a rating of 10% under VA Code 5299-
5003 or VA Code 5257(R)/5257(L), but he is not authorized to be
rated under both. This is called pyramiding. Pyramiding by
definition in paragraph 2112 of reference (a) is as follows, in
part:

“Pyramiding is the term used to described the
application of more than one rating to any area or
system of the body when the total functional
impairment of that area or system is adequately
reflected under a single appropriate code.”

Additionally, the condition of chronic blepharo-
conjunctivitis is a Category III condition. This means it is a
condition that is not considered separately unfitting nor
contributing to the unfitting condition. Therefore, it is not
assigned a disability rating.

i. Formei 11~f~~~ submitted a claim to the VA on
18 October 1994. fl~~s rated under VA codes 6018, chronic
blepharoconjunctivitis at 10%; VA code 7338/S, Status post right
inguinal hernia at 10%; VA code 5257, patellofemoral syndrome
left knee at 10%; VA code 5257/S, patellofemoral syndrome right
knee at 10%; VA code 7800, Status post injury right eyebrow at
0%; VA code 5225 injury first finger left hand at 0%; VA code
5284, fracture large toe right foot at 0%; VA code 7599-7523,
oligospermia, status post right vas deferens injury at 0%; for a
combined total rating of 40%.

3. It must be noted that the VA and the PEB are two separate
governmental agencies acting under different statutory authority.
The VA’s jurisdiction is over individuals who are veterans, while
the PEB’s jurisdiction is over individuals who are still members
of the armed services. The VA’s concern is whether the veteran’s
medical condition is service—connected; the PEE’s concern is
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Subj: COMMENTSIN THE CASE OF FORMER~
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whether the service member’s condition interferes with the
ability to continue active service. The fact that a service
member’s medical condition was or was not determined a physical
disability requiring separation or retirement from the armed
services has nothing to do with VA’s jurisdiction over a case.
In fact, the VA can delete, add or change diagnoses made by
services as the veteran’s condition changes after separation from
the service if it determines that the condition for which it is
currently evaluating the veteran is service connected. The VA
can also increase and decrease the disability percentage rating
as the condition worsens or improves. The PEB, on the other
hand, acting under Title 10 U.S. Code Chapter 61, only determines
the member’s condition AT THE TIME OF THE MEMBER’S
SEPARATION/RETIREMENTfrom the service, and, except for those
placed on the TDRL and then only at the time of removal from the
TDRL, cannot change the disability percentage ratings assigned at
the time the case was finalized by issuance of a Notification of
Decision.

4. I defer, to the Board for Correction of Naval Records and the
Secretary of the Navy, resolution of the issue of whether the
matter alleged by the member resulted in an injustice for
purposes of 10 U.S.C. section 1552(a).

C. 7. SCHOENER
coIl USMC
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